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EVAN BRODY 
	

1 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

7-ELEVEN, INC., ) 
) 

Opposer, 	 ) 
) Opposition No. 

vs. 	 ) 	91177807 
) 

SUSAN B. BUCENELL, 	 ) 	Serial No. 
) 	78/916,143 

Applicant. 	 ) 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

ORAL DEPOSITION OF 

EVAN BRODY 

December 2, 2010 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

ORIGINAL 

ANSWERS AND DEPOSITION of EVAN BRODY, 

taken at the instance of the Opposer, on the 2nd of 

December, 2010, in the above styled and numbered cause 

at the offices of 7-Eleven, One Arts Plaza, 1722 Routh 

Street, Suite 1000, in Dallas, Dallas County, Texas, 

before Jerry L. Anderson, RPR, a Certified Shorthand 

Reporter in and for the State of Texas. 
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APPEARANCES 

APPEARING FOR THE OPPOSER: 

MR. CHARLES R MANDLY, JR. 
FOLEY & LARDNER 
321 N. Clark Street, Suite 2800 
Chicago, Illinois 60610-4764 

MR. THOMAS R. HENNEN 
7-ELEVEN, INC. 
One Arts Plaza 
1722 Routh Street, Suite 1000 
Dallas, Texas 75201-2502 

APPEARING TELEPHONICALLY FOR THE APPLICANT: 

MS. SUSAN B. BUCENELL 
30623 Bittsbury Ct. 
Wesley Chapel, Florida 33543-3921 
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EVAN BRODY, 

having been first duly sworn, testified as follows: 

EXAMINATION 

BY MR. MANDLY: 

Q. 	Good morning. 	My name's Charles Mandly and 

I'm the lawyer representing 7-Eleven this morning in 

this testimony deposition. 

Could you please state your full name for 

the record? 

A. 	Evan Brody. 

Q. 	And, Mr. Brody, could you please tell us where 

you presently reside? 

A. 	I reside in Dallas, Texas. 

Q. 	And could you give us a specific address, 

please? 

A. 	Yes. 	5223 Willis Avenue, Dallas, Texas, 

75206. 

Q. 	And Mr. Brody, are you presently employed? 

A. 	Yes, I am. 

Q. 	And by whom are you employed? 

A. 	I am employed by 7-Eleven. 

Q. 	And in what capacity are you employed? 

A. 	I'm employed as a senior marketing manager. 

Q. 	And for how long have you been employed by 

7-Eleven? 
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1 
	

A. 	I've been employed for three years this month. 

	

2 
	

Q. 	And have you always been employed as a senior 

3 
	

marketing manager? 

	

4 
	

A. 	No. 	I was previously a marketing manager. 

	

5 
	

Q. 	And for approximately how long did you hold 

	

6 
	

the position of senior marketing manager? 

	

7 
	

A. 	Since October 1st of this year. 

	

8 
	

Q. 	Mr. Brody, do you understand that you're 

	

9 
	

appearing today in this testimony-deposition to testify 

	

10 
	

on behalf of your employer, 7-Eleven, Incorporated? 

	

11 
	

A. 	Yes. 

	

12 
	

Q. 	And the testimony that you're going to give 

	

13 
	

today, is that testimony based upon either your direct 

	

14 
	

personal knowledge of facts or based upon your review 

	

15 
	

of 7-Eleven business records created and maintained in 

	

16 
	

the normal course of business which you believe to be 

	

17 
	

true and accurate? 

	

18 
	

A. 	The latter, based on records that I have 

	

19 
	

reviewed along -- in addition to personal experience. 

	

20 
	

Q. 	Mr. Brody, could you briefly describe for us 

	

21 
	

the general nature of the business of 7-Eleven? 

	

22 
	

A. 	7-Eleven runs convenience stores throughout 

	

23 
	

the world selling products, anything from apparel to 

	

24 
	

drinks, consumable food, fresh and packaged, along with 

	

25 
	

various other items. 
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1 
	

Q. 	And you say that 7-Eleven operates worldwide. 

	

2 
	

Does it operate in the United States? 

	

3 
	

A. 	Yes. 

	

4 
	

Q. 	And approximately how many stores does 

	

5 
	

7-Eleven operate either directly or indirectly? 

	

6 
	

A. 	At this moment in time approximately 7,000. 

	

7 
	

Q. 	Do you have any information about the kinds of 

	

8 
	

consumers that 7-Eleven targets for its convenience 

	

9 
	

store services? 

	

10 
	

A. 	Yes. We target all consumers from children 

	

11 
	

all the way through grandparents. Really any 

	

12 
	

demographic, any -- any age range, any gender. 

	

13 
	

Q. 	You testified that you've been employed by 

	

14 
	

7-Eleven for approximately three years and that you 

	

15 
	

were originally employed as a marketing manager; is 

	

16 
	

that correct? 

	

17 
	

A. 	That's correct. 

	

18 
	

Q. 	And could you describe for us briefly what 

	

19 
	

your responsibilities were as a marketing manager when 

	

20 
	

you were first employed three years ago? 

	

21 
	

A. 	Yes. My responsibilities were to manage 

	

22 
	

Slurpee and Big Gulp brands from a marketing 

	

23 
	

perspective that include anything from media plans, 

	

24 
	

creative in-store point of purchase signage, some 

	

25 
	

packaging development, anything related to the 
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1 
	

marketing or distribution of the Gulp family or the 

	

2 
	

Slurpee brand. 

	

3 
	

Q. 	And did you work with other people within the 

	

4 
	

company at that time to assist with and promote the 

	

5 
	

company's efforts to sell Big Gulp or other 

	

6 
	

Gulp-branded products? 

	

7 
	

A. 	Yes. 

	

8 
	

Q. 	And what were the kinds of people that you 

	

9 
	

were working with in your role as a marketing manager 

	

10 
	

in terms of the Gulp line of products? 

	

11 
	

A. 	I've worked with our category teams, which are 

	

12 
	

our buying teams who deal with distribution of actual 

	

13 
	

products to our chain, worked with our planning teams 

	

14 
	

and our analyst teams, worked with our other marketing 

	

15 
	

teams in addition to our advertising agencies. 

	

16 
	

Q. 	So through your interaction with these 

	

17 
	

individuals as well as the discharge of your own 

	

18 
	

personal employment responsibilities is it fair to say 

	

19 
	

that you've got a general working knowledge of the Gulp 

	

20 
	

line of products? 

	

21 
	

A. 	Yes. 

	

22 
	

Q. 	Now, I asked you about what your 

	

23 
	

responsibilities and duties were when you were first 

	

24 
	

employed as a marketing manager. Did those change over 

	

25 
	

the years or did those more or less -- were those more 
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1 
	

or less the same responsibilities until your recent 

	

2 
	

promotion? 

	

3 
	

A. 	Those responsibilities remained intact until 

	

4 
	

this recent promotion. 

	

5 
	

Q. 	And could you please describe for us what your 

6 
	

current responsibilities are as a senior marketing 

	

7 
	

manager? 

	

8 
	

A. 	My current responsibilities are the digital 

	

9 
	

marketing in addition to loyalty marketing. That 

	

10 
	

entails anything from websites to mobile plans to 

	

11 
	

loyalty, anything else that falls into the digital 

	

12 
	

advertising realm or digital promotions including 

	

13 
	

social media. 

	

14 
	

Q. 	And in your current capacity as a senior 

	

15 
	

marketing manager do you continue to have 

	

16 
	

responsibility for, among other things, the Gulp line 

	

17 
	

of products? 

	

18 
	

A. 	Yes. 

	

19 
	

Q. 	Now, we've been talking briefly about a Gulp 

	

20 
	

line of products. 	Could you tell us what the Gulp line 

	

21 
	

of products is -- 

	

22 
	

A. 	Yes. 

	

23 
	

Q. 	-- just in general terms? 

	

24 
	

A. 	The Gulp line of products is a family of 

	

25 
	

different fountain beverages currently but throughout 
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1 
	

the years has extended into other lines of products. 

	

2 
	

Q. 	Do you know for approximately how long 

	

3 
	

7-Eleven has sold any of its Gulp products? 

	

4 
	

A. 	Yes. 	Since the late '70s. 

5 
	

Q. 	And do you know what the original Gulp product 

6 
	

offered by 7-Eleven was? 

	

7 
	

A. 	Yes. 	It was a fountain beverage. 

	

8 
	

Q. 	Do you recall which of the Gulp brands was the 

	

9 
	

original brand introduced to 'the public back in the 

	

10 
	

early -- in the late '70s? 

	

11 
	

A. 	No, I do not. 

	

12 
	

Q. 	Mr. Evans, I'd like to direct your attention 

	

13 
	

to what's been marked as 7-Eleven Trial Exhibit 1. And 

	

14 
	

actually I should probably let the court reporter mark 

	

15 
	

this for identification. 

	

16 
	

(Trial Exhibit 1 marked.) 

	

17 
	

Q. 	(BY MR. MANDLY) 	Mr. Evans, could you identify 

	

18 
	

for us 7-Eleven Trial Exhibit 1? 

	

19 
	

A. 	Yes. These are images of different cups with 

	

20 
	

the Gulp brands or Gulp family. 	There's -- it's a Gulp 

	

21 
	

cup, a Big Gulp, Super Big Gulp, Double Gulp, Car Gulp, 

	

22 
	

Extreme Gulp. 

	

23 
	

Q. 	And with exhibit -- the cups depicted in 

	

24 
	

Exhibit 1, would those represent cups that are either 

	

25 
	

in current use or have been very recently in use? 
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A. 	Yes. 

Q. 	And are these representatives of the kinds of 

cups that 7-Eleven presently is currently using for its 

various Gulp products? 

A. 	Yes. 

MR. MANDLY: 	I'll hand to the court 

reporter and ask that you mark 7-Eleven Trial Exhibit 

2. 

(Trial Exhibit 2 marked.) 

Q. 	(BY MR. MANDLY) 	Mr. Evans, I'd ask you if you 

could examine 7-Eleven Trial Exhibit 2 and identify 

that document for us, please, sir. 

A. 	These are representative imagines of 

historical cups that use the Gulp family, 

representatives of Big Gulp, Super Big Gulp, Gulp. 

Q. 	So 7-Eleven Trial Exhibit 2 would be uses of 

Gulp marks on beverage containers that are no longer 

currently in use; is that correct? 

A. 	That is correct. 

Q. 	And I believe you testified that these are 

representative of the kinds of beverage containers 

7-Eleven has historically used with its various Gulp 

products; is that correct? 

A. 	Yes. 

Q. 	With the introduction of the initial Gulp 
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1 
	

product back in the late '70s, do you have any 

	

2 
	

knowledge as to whether or not that was a successful 

	

3 
	

product? 

	

4 
	

A. 	Yes. 

	

5 
	

Q. 	And what's your knowledge about whether or not 

	

6 
	

it was a successful product? 

	

7 
	

A. 	It was successful and we continued carrying it 

	

8 
	

and expanded that line. 

	

9 
	

Q. 	When you say we continued to carry and expand 

	

10 
	

that line, what are you referring to? 

	

11 
	

A. 	I'm referring to it remained in our stores, 

	

12 
	

continued to be added to newly opened stores and it 

	

13 
	

grew to larger cup sizes with extending that Gulp 

	

14 
	

brand. 

	

15 
	

Q. 	So from whatever the original Gulp product was 

	

16 
	

is it your testimony that there have been additional 

	

17 
	

brands, Gulp brands added over the years? 

	

18 
	

A. 	Correct. 

	

19 
	

Q. 	Now, when a Gulp brand is added to the product 

	

20 
	

mix does that mean that you'll continue to sell that 

	

21 
	

product forever? 

	

22 
	

A. 	Yes. 	Well, I'm sorry. 	Can you ask that 

	

23 
	

again? 

	

24 
	

Q. 	Sure. 	My question is -- you've testified that 

	

25 
	

over the years we've added various Gulp marks to our 
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1 
	

beverage product line and my question is, I guess to 

	

2 
	

put it differently, do marks come in and out of the 

	

3 
	

product mix over the years? 

	

4 
	

A. 	Yes. We have had marks that we've introduced 

	

5 
	

for either a promotional period or have brought in and 

	

6 
	

out, but there are also marks that have remained 

	

7 
	

constant. 

	

8 
	

Q. 	So, for example, referring back to 7-Eleven 

	

9 
	

Trial Exhibit 1, the cups that are depicted there and 

	

10 
	

the marks that are depicted on the cups, those are 

	

11 
	

representative of our current product mix but that 

	

12 
	

doesn't necessarily mean that those are the only Gulp 

	

13 
	

marks that we've used historically; is that correct? 

	

14 
	

A. 	That is correct. 

	

15 
	

Q. 	If I use the term "promotional goods" does 

	

16 
	

that have any meaning to you? 

	

17 
	

A. 	Yes, it does. 

	

18 
	

Q. 	And what does a promotional good mean to you? 

	

19 
	

A. 	That can either be referencing a premium item 

	

20 
	

that's either sold or given away such as t-shirts, hats 

	

21 
	

or things or it can also represent a premium beverage 

	

22 
	

container that's sold for a promotional period of time. 

	

23 
	

Q. 	And do you have any knowledge as to whether or 

	

24 
	

not 7-Eleven has ever offered promotional goods under 

	

25 
	

any of its Gulp marks? 
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1 
	

A. 	Yes. 

	

2 
	

Q. 	And that's yes, it has offered -- 

3 
	

A. 	Yes, it has. 

	

4 
	

Q. 	-- such goods? 

	

5 
	

I'd like to direct your attention -- 

6 
	

actually, first I'd like to have the court reporter 

	

7 
	

mark as 7-Eleven Trial Exhibit 3 this document. 

	

8 
	

(Trial Exhibit 3 marked.) 

	

9 
	

Q. 	(BY MR. MANDLY) 	Mr. Brody, if you could take 

	

10 
	

a look at 7-Eleven Trial Exhibit 3 and identify that 

	

11 
	

document for us. 

	

12 
	

A. 	These are examples of promotional cups that 

	

13 
	

we've made for various partner promotions. There's a 

	

14 
	

promotional guitar cup that was made for one of our own 

	

15 
	

promotions. There are some premium vessels, refillable 

	

16 
	

mugs. There are some promotional items that we've both 

	

17 
	

sold and given away as -- for promotions and getting 

	

18 
	

the brand out. There's also a merchandise catalog with 

	

19 
	

t-shirts and various other promotional items. 

	

20 
	

Q. 	And the promotional goods that are depicted in 

	

21 
	

7-Eleven Trial Exhibit 3, are those representative of 

	

22 
	

the kinds of promotional products that 7-Eleven has 

	

23 
	

offered under its various Gulp marks over the years? 

	

24 
	

A. 	Yes. 

	

25 
	

Q. 	I'd like to direct your attention specifically 
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to pages 11 through 14 of this exhibit and ask you to 

again tell us what that is. 

A. 	This is a catalog with various different 

apparel items, pens, golf balls, watches, water bottles 

that have different brands of ours on these items that 

are for order and purchase. 	In here included are 

several items with the Big Gulp mark. 

Q. 	I note for the record that the catalog is 

dated 2001. Do you see that on the cover? 

A. 	Yes. 

Q. 	Are you aware whether or not this program or 

any similar programs continue to be offered by the 

company? 

A. 	Yes. We continue to offer the ability to 

purchase branded apparel and different trinkets and 

items. 

MR. MANDLY: 	If you could mark this as 

7-Eleven Trial Exhibit 4, please. 

(Trial Exhibit 4 marked.) 

Q. 	(BY MR. MANDLY) 	Mr. Brody, you testified 

earlier that because of the success, the initial 

success of the original Gulp product, that new Gulp 

beverage products were added from time to time by 

7-Eleven to its collection of Gulp products; is that 

correct? 
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1 
	

A. 	Yes. 

	

2 
	

Q. 	I think you also indicated during the course 

	

3 
	

of your testimony that other kinds of Gulp products 

	

4 
	

other than beverages have been added to the line of 

	

5 
	

Gulp products over the years; is that correct? 

	

6 
	

A. 	Yes. 

	

7 
	

Q. 	Are there currently any products other than 

	

8 
	

beverage products being sold by 7-Eleven under its Gulp 

	

9 
	

marks? 

	

10 
	

A. 	Not currently, no. 

	

11 
	

Q. 	Mr. Brody, I'd like to direct your attention 

	

12 
	

to what's been marked as 7-Eleven Trial Exhibit 4 and 

	

13 
	

ask you if you could identify that document for us, 

	

14 
	

please. 

	

15 
	

A. 	Yes. These are images of various other line 

	

16 
	

product extensions using the Gulp mark. Within here is 

	

17 
	

the Garden Gulp, the Fruit Gulp, Candy Gulp, Gummy 

	

18 
	

Gulp, Snack Gulp, the soda float which was a Big Gulp 

	

19 
	

and then the chocolate bar and our store gift card. 

	

20 
	

Q. 	Do you know if the store gift card is still 

	

21 
	

being offered? 

	

22 
	

A. 	Yes, it is. 

	

23 
	

Q. 	So with the exception of the store gift card 

	

24 
	

it's your understanding that the other products 

	

25 
	

identified in Trial Exhibit 4 aren't necessarily 
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currently part of our product mix? 

A. 	No, they're not. 

Q. 	Now, the fact that these products aren't 

currently being offered, does that mean that they won't 

ever be offered again? 

A. 	No. 

Q. 	And when you say "no," is there some kind of 

ongoing evaluation as to what the product mix should be 

for the Gulp products? 

A. 	Yes. 	There's always ongoing evaluation. 

Particularly now with our recent launch of our private 

label we continue to roll out new products and use 

various different brands, especially looking to 

leverage our larger, more recognizable brands such as 

the Gulp family. 

Q. 	Are there any limitation on the kinds of 

products that you consider on an ongoing basis as being 

appropriate for potential Gulp mark line extensions? 

A. 	No. We evaluate all the products. 

Q. 	And could that include pet products? 

A. 	Yes. 

MR. MANDLY: 	I'll ask the court reporter 

to mark as 7-Eleven Trial Exhibit 5 this document. 

(Trial Exhibit 5 marked.) 

Q 	(BY MR. MANDLY) Mr. Brody, I'd ask you to 
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examine 7-Eleven Trial Exhibit 5 and identify that 

document for us, please, sir. 

A. 	Yes. This is an image of the Big Gulp soda 

bottle. 	It is a bottled product. 

Q. 	And is this product currently being offered? 

A. 	No, not in the United States. 

Q. 	Is it being offered outside the United States 

to your knowledge? 

A. 	That is my understanding, that it is currently 

offered in Canada. 

Q. 	Is this the kind of product that on an ongoing 

basis 7-Eleven evaluates as to whether or not it should 

be brought back into the product mix for Gulp products? 

A. 	Yes. 

MR. MANDLY: 	If we could mark this as 

7-Eleven Trial Exhibit 6, please. 

(Trial Exhibit 6 marked.) 

Q. 	(BY MR. MANDLY) Mr. Brody, you indicated 

earlier that it was your understanding and belief that 

the Gulp family of products has been a successful 

product for 7-Eleven; is that correct? 

A. 	Yes. 

Q. 	And do you have any information -- let me 

rephrase that. 

Has it been a product that you view as 
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1 
	

being successful based upon its sales history? 

	

2 
	

A. 	Yes. 

	

3 
	

Q. 	I'd like to direct your attention to what's 

	

4 
	

been marked as 7-Eleven Trial Exhibit 6 and ask if you 

	

5 
	

can identify that document for us, please, sir. 

	

6 
	

A. 	Yes. This is the revenue from the Gulp 

	

7 
	

products from 1997 until 2008. 

	

8 
	

Q. 	So when you say it's the revenue, this is a 

	

9 
	

table which reflects the sales information for Gulp 

	

10 
	

products, the annual sales information for Gulp 

	

11 
	

products for each year from 1997 to 2008; is that 

	

12 
	

correct? 

	

13 
	

A. 	Yes, that is correct. 

	

14 
	

Q. 	And did you create this document? 

	

15 
	

A. 	I did not. 

	

16 
	

Q. 	Did you do anything to verify the information 

	

17 
	

that's contained in the document? 

	

18 
	

A. 	Yes, I did. 	I worked with our internal teams, 

	

19 
	

our analyst and planning teams, to verify this data. 

	

20 
	

Q. 	So this information is drawn from the business 

	

21 
	

records of 7-Eleven; is that your understanding? 

	

22 
	

A. 	That is correct. 

	

23 
	

Q. 	And do you believe this information to be true 

	

24 
	

and correct? 

	

25 
	

A. 	Yes. 
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1 
	

Q. 	And this is the kind of information that you 

	

2 
	

rely upon in the normal course of your business; is 

	

3 
	

that correct? 

	

4 
	

A. 	Yes. 

	

5 
	

Q. 	Thank you. Has 7-Eleven made any effort to 

	

6 
	

promote its various Gulp products over the years to 

	

7 
	

your knowledge? 

	

8 
	

A. 	Yes. 

	

9 
	

Q. 	What kinds of effort just in general does 

	

10 
	

7-Eleven engage in to promote its Gulp products? 

	

11 
	

A. 	We engage in both in-store signage and 

	

12 
	

different call-outs in addition to media, so different 

	

13 
	

forms of advertising whether it be television, radio, 

	

14 
	

Internet, outdoor. Also the front of store street 

	

15 
	

facing signage and various other forms of advertising 

	

16 
	

from grass roots promotion. 

	

17 
	

Q. 	Does the expression "point of purchase" mean 

	

18 
	

anything to you? 

	

19 
	

A. 	Yes. 

	

20 
	

Q. 	What does "point of purchase" mean to you? 

	

21 
	

A. 	In-store signage. 

	

22 
	

MR. MANDLY: 	Mark this as 7-Eleven Trial 

	

23 
	

Exhibit 7, please. 

	

24 
	

(Trial Exhibit 7 marked.) 

	

25 
	

Q 	(BY MR. MANDLY) Mr. Brody, if you could 
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identify 7-Eleven Trial Exhibit 7 for us. 

A. 	This has examples of POP or point of purchase 

signage throughout the years. It includes different 

Gulp marks in addition to various partners that we've 

run promotions with. 

Q. 	And based upon your knowledge and review of 

7-Eleven business records is this material 

representative of the kinds of point of purchase 

materials 7-Eleven has used for its various Gulp 

products over the years? 

A. 	Yes. 

MR. MANDLY: 	Mark this as 7-Eleven Trial 

Exhibit 8. 

(Trial Exhibit 8 marked.) 

Q. 	(BY MR. MANDLY) 	Mr. Brody, if you could look 

at 7-Eleven Trial Exhibit 8 and identify that document 

for us, please. 

A. 	Yes. This is -- has examples of the various 

Gulp marks being used together, so Gulp, Big Gulp, 

Super Big Gulp and Double Gulp. These are different 

point of purchase pieces. 

Q. 	So just to clarify your testimony, these are 

examples or depictions of point of purchase materials 

in which two or more Gulp products are being promoted 

together; is that correct? 
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A. 	Yes. 

Q. 	And are the point of purchase materials that 

are collected in 7-Eleven Trial Exhibit 8 

representative of the kinds of point of purchase 

materials 7-Eleven has used historically to promote two 

or more Gulp products together and point of purchase 

materials? 

A. 	Yes. 

MR. MANDLY: 	Mark this as 7-Eleven Trial 

Exhibit 9, please. 

(Trial Exhibit 9 marked.) 

Q. 	(BY MR. MANDLY) 	Mr. Brody, could you please 

identify 7-Eleven Trial Exhibit 9 for us? 

A. 	This is an example of an out-of-home board 

used for promoting the product. 

Q. 	And when you say "out-of-home board" it's an 

example of outdoor advertising? 

A. 	Correct. 

Q. 	And is that representative of the kinds of 

outdoor advertising 7-Eleven has done for its various 

Gulp products over the years? 

A. 	Yes. 

MR. MANDLY: Okay. 	Mark that as Exhibit 

10, please. 

(Trial Exhibit 10 marked.) 
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Q. 	(BY MR. MANDLY) 	Mr. Brody, does the 

expression "free-standing insert" have any meaning to 

you? 

A. 	Yes. 

Q. 	What does it mean to you? 

A. 	It's an insert that will be distributed 

through a newspaper or various other printed materials. 

Q. 	Could you please identify for us what's been 

marked as 7-Eleven Trial Exhibit 10, please. 

A. 	Yes. These are examples of freestanding 

inserts that use the Gulp mark and offer coupons. 

Q. 	And are these representative of the kinds of 

freestanding inserts that 7-Eleven has used to promote 

its various Gulp products over the years? 

A. 	Yes. 

MR. MANDLY: 	Mark that as Exhibit 11. 

(Trial Exhibit 11 marked.) 

Q. 	(BY MR. MANDLY) 	Mr. Brody, you earlier 

testified that among the activities 7-Eleven has 

engaged in to promote its Gulp products is television 

advertising; is that correct? 

A. 	Yes. 

Q. 	Do you know for approximately how long 

7-Eleven has engaged in television advertising to 

promote any of its Gulp products? 
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A. 	Since at least the mid-'80s. 

Q. 	Mr. Brody, I direct your attention to what's 

been marked as 7-Eleven Trial Exhibit 11 and ask you, 

sir, if you can identify for us what these materials 

are. 

A. 	Yes. These are examples of various television 

commercials that are advertising Gulp products. 

Q. 	And are the materials that are collected 

together as part of 7-Eleven Trial Exhibit 11 

representative of the kinds of television commercials 

that 7-Eleven has used to promote its various Gulp 

products over the years? 

A. 	Yes. 

Q. 	With respect to television advertising do you 

have any knowledge or information about the way in 

which 7-Eleven uses such advertising in terms of 

placing it in distribution of the television 

commercials? 

A. 	Yes. 

Q. 	And could you explain for us how 7-Eleven 

places its commercials currently? 

A. 	Yes. We work with a planning and buying team 

through our various advertising agencies and run either 

national or spot placements. 

Q. 	Now, you referred to spot placements. What's 
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a spot placement? 

A. 	That would be a purchase in a particular 

market versus on a network. 

Q. 	Does that mean that when you use commercials 

that are used on a spot basis that you're therefore not 

engaged in national advertising? 

A. 	No. 	We -- our footprint is in essentially 

every single major market in the country, so even when 

we purchase a spot it will hit the bulk of the country. 

Q. 	So even your spot advertising is de facto 

national advertising; is that correct? 

A. 	Yes. 

MR. MANDLY: 	I'd like to mark this as 

7-Eleven Trial Exhibit 12. 

(Trial Exhibit 12 marked.) 

Q. 	(BY MR. MANDLY) 	Mr. Brody, I believe you 

testified earlier that in addition to television 

advertising 7-Eleven has historically or currently 

engaged in radio advertising for its Gulp products; is 

that correct? 

A. 	Yes. 

Q. 	And do you know for approximately how long 

7-Eleven has engaged in radio advertising to promote 

any of its Gulp products? 

A. 	Yes. The same time period as the television. 
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1 
	

Q. 	So since the 1980s at least? 

	

2 
	

A. 	Yes. 

	

3 
	

Q. 	Mr. Brody, I'd like to direct your attention 

	

4 
	

to what's been marked as 7-Eleven Trial Exhibit 12 and 

	

5 
	

ask you if you can identify that document for us, 

	

6 
	

please, sir. 

	

7 
	

A. 	Yes. These are scripts of different radio 

	

8 
	

spots that were used to promote Gulp brands. 

	

9 
	

Q. 	And are these scripts representative of the 

	

10 
	

kinds of radio advertising 7-Eleven has used to promote 

	

11 
	

its various Gulp products over the years? 

	

12 
	

A. 	Yes, that's correct. 

	

13 
	

Q. 	Does 7-Eleven continue to use radio 

	

14 
	

advertising to promote Gulp products? 

	

15 
	

A. 	Yes. 

	

16 
	

Q. 	Do you have any knowledge of the way that 

	

17 
	

7-Eleven employs or places radio advertising that's 

	

18 
	

used to promote the Gulp products? 

	

19 
	

A. 	Yes. 	It's similar to our TV advertising 

	

20 
	

although there's no -- until recently when we placed 

	

21 
	

satellite radio there's no national so it is purchased 

	

22 
	

market by market, but we do currently purchase 

	

23 
	

satellite radio which is national. 

	

24 
	

Q. 	So that would be similar to purchasing network 

	

25 
	

time for television then to get national distribution? 
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A. 	Yes, the satellite radio would be. 

Q. 	And in terms of purchasing time in individual 

markets, does that again mean that you're using these 

radio spots in isolated markets as opposed to using it 

nationally? 

A. 	No. 	Historically we have purchased in large 

quantities in all of our major markets. 

Q. 	So when you're purchasing localized radio air 

time in effect you're engaged still in national 

advertising; is that correct? 

A. 	Yes. 

MR. MANDLY: 	Mark this as 7-Eleven Trial 

Exhibit 13. 

(Trial Exhibit 13 marked.) 

Q. 	(BY MR. MANDLY) 	If I use the expression 

"product placement" does that have any meaning to you? 

A. 	Yes. 

Q. 	What does the term "product placement" mean to 

you? 

A. 	It means the placement of one of our items 

that we sell within television, movies, plays and 

various other entertainment properties. 

Q. 	Are you aware of any instances in which 

7-Eleven has engaged in product placement for any of 

its Gulp products? 
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1 
	

A. 	Yes. 

	

2 
	

Q. 	Could you briefly describe a few of those 

	

3 
	

instances? 

	

4 
	

A. 	Sure. Gulp brands have been placed in various 

	

5 
	

movies throughout the years and television shows and 

	

6 
	

even in the promotional pieces for those movies and 

	

7 
	

television shows. 

	

8 
	

Q. 	Are you aware of whether or not 7-Eleven has 

	

9 
	

actually sought to place products in connection with 

	

10 
	

films or television programs? 

	

11 
	

A. 	Yes. We always actively pursue placement. 

	

12 
	

Q. 	And do you know for approximately how long 

	

13 
	

7-Eleven has engaged in efforts to place its products 

	

14 
	

in such media vehicles? 

	

15 
	

A. 	From my direct knowledge at least the past 

	

16 
	

five years. 

	

17 
	

Q. 	Mr. Brody, I'd like to direct your attention 

	

18 
	

to what's been marked as 7-Eleven Trial Exhibit 13 and 

	

19 
	

ask you to identify that document for us. 

	

20 
	

A. 	Yes. This is a document showing the different 

	

21 
	

placements within television and movies. 

	

22 
	

Q. 	And this is an individual report for a 

	

23 
	

particular period of time; is that correct? 

	

24 
	

A. 	Yes. 

	

25 
	

Q. 	And is it your understanding that there is an 
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ongoing program to continue to place Gulp products in 

movies, television, that kind of vehicle? 

A. 	Yes. 

Q. 	Are the product placements that are referenced 

in this trial exhibit representative of the kinds of 

product placement that 7-Eleven is engaged in for its 

Gulp products? 

A. 	Yes. 

Q. 	Is it always true that 7-Eleven has to seek 

out opportunities and pay for the opportunity to place 

its product in films? 

A. 	No. The majority of placements have been 

requests from various studios who are producing these 

films or television shows. 

Q. 	So these are studios that are seeking out 

7-Eleven's permission to use its various Gulp products 

in their media vehicles; is that correct? 

A. 	Yes. 

MR. MANDLY: 	I'd like to mark as 7-Eleven 

Trial Exhibit 14 some printouts from various websites 

that have been segregated as A, B, C, D and E for 

purposes of the exhibit but we'll just collectively 

refer to it as 7-Eleven Trial Exhibit 14. 

(Trial Exhibit 14 marked.) 

Q. 	(BY MR. MANDLY) 	Mr. Brody, has 7-Eleven 
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1 
	

engaged in any -- well, I should -- let me step back a 

	

2 
	

second. 	If I use the term "online" does that have any 

	

3 
	

meaning to you? 

	

4 
	

A. 	Yes, it does. 

	

5 
	

Q. 	What does it mean to you? 

	

6 
	

A. 	It means being on the world wide web having a 

	

7 
	

presence whether it be through a website or 

	

8 
	

advertisement. 

	

9 
	

Q. 	Has 7-Eleven engaged in any online promotional 

	

10 
	

activities for any of its Gulp products? 

	

11 
	

A. 	Yes. 

	

12 
	

Q. 	Does it currently engage in such activities? 

	

13 
	

A. 	Yes. 

	

14 
	

Q. 	What kinds of online activities does 7-Eleven 

	

15 
	

engage in to promote its Gulp products? 

	

16 
	

A. 	Websites and online media in addition to 

	

17 
	

social media. 

	

18 
	

Q. 	And do you know for approximately how long 

	

19 
	

7-Eleven has engaged in online promotion for its 

	

20 
	

various Gulp products? 

	

21 
	

A. 	Yes. 	In excess of five years. 

	

22 
	

Q. 	Mr. Brody, I'd like to direct your attention 

	

23 
	

to section A of Exhibit 14 and ask you if you can 

	

24 
	

identify that for us, please, sir. 

	

25 
	

A. 	Yes. This is a screen capture of the current 
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1 
	

7-Eleven.com  website. 

	

2 
	

Q. 	And I believe there's a date at the bottom of 

	

3 
	

that page. Could you read that date just for purposes 

	

4 
	

of identification? 

	

5 
	

A. 	11-19-2010. 

	

6 
	

Q. 	And, again, this is an example or this is a 

	

7 
	

depiction of our current website materials; is that 

	

8 
	

correct? 

	

9 
	

A. 	Yes. 

	

10 
	

Q. 	Is the promotion of Gulp products that are 

	

11 
	

captured in section A of Exhibit 14 representative of 

	

12 
	

the kinds of online promotions that we engage in to 

	

13 
	

promote our various Gulp products? 

	

14 
	

A. 	Yes. This is representative of the website 

	

15 
	

placement. 

	

16 
	

Q. 	Directing your attention to part B of this 

	

17 
	

exhibit, could you identify that for us, please, sir? 

	

18 
	

A. 	Yes. This is a screen capture from our 

	

19 
	

previous website for 7-Eleven.com . 

	

20 
	

Q. 	And I believe just for purposes of reference, 

	

21 
	

again, there's a date on this. 	If you could read that 

	

22 
	

into the record, please. 

	

23 
	

A. 	6-3-2009. 

	

24 
	

Q. 	And, again, is this representative of the 

	

25 
	

kinds of promotions that we do via websites for various 
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of our Gulp products? 

A. 	Yes. 

Q. 	Directing your attention to section C of this 

exhibit could you identify that for us, please? 

A. 	Yes. This is an additional screen capture of 

our previous website with a Big Gulp cup being used 

together with the X-Men Origins Wolverine studio 

promotion. 

Q. 	And I believe there's a date on this website. 

If you could read that into the record for us, please, 

sir. 

A. 	4-15-2009. 

Q. 	And is this representative of the kinds of 

online promotions in which you've engaged in tie-ins 

with other media vehicles to promote, among other 

things, the Gulp line of products? 

A. 	Yes. 

Q. 	Dircting your attention to section D of the 

exhibit, can you identify that for us, please, sir? 

A. 	Yes. This is a screen capture from an older 

version of 7-Eleven.com . 

Q. 	And could you read that date into the record 

for us, please, sir? 

A. 	03-27-2002. 

Q. 	And based upon your review of 7-Eleven records 
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is this representative of the kinds of online website 

promotion for various Gulp products? 

A. 	Yes. 

Q. 	Directing your attention to section E, could 

you identify that for us, please, sir? 

A. 	Yes. This is another screen capture of 

websites. 	Again, a previous version. 

Q. 	And could you read the date into the record 

for us, please, sir? 

A. 	10-03-2001. 

Q. 	Again, is this representative of the kinds of 

website promotion for Gulp products that's been used by 

the company over the years? 

A. 	Yes. 

Q. 	Thank you. In your employment capacity with 

7-Eleven do you have any understanding of approximately 

what the current annual budget is for all promotional 

and advertising marketing activities for the Gulp lines 

of products for the company? 

A. 	Yes. 

Q. 	And could you please tell us what that is, 

please, sir? 

(The testimony is continued in the 

separated deposition stamped. 

confidential of this witness.) 
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Q. 	And that information is based upon your review 

of 7-Eleven business records; is that correct? 

A. 	Yes. 

(The testimony is continued in the 

separated deposition stamped. 

confidential of this witness.) 
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1 
	

A. 	That's the minimum expenditure per year for 

	

2 
	

the last 10 years. 

	

3 
	

Q. 	Based upon your experience, your employment 

	

4 
	

experience in particular with 7-Eleven, do you have an 

	

5 
	

understanding as to whether or not the Gulp marks are 

	

6 
	

well known trademarks of 7-Eleven? 

	

7 
	

A. 	Yes. 

	

8 
	

Q. 	And what's your understanding? 

	

9 
	

A. 	My understanding is that they're extremely 

	

10 
	

well known. 

	

11 
	

Q. 	Are you aware of -- strike that question. 

	

12 
	

What's the basis of your understanding or 

	

13 
	

belief that these are well known trademarks? 

	

14 
	

A. 	The basis is the -- getting with the many 

	

15 
	

requests that we receive to use our products within 

	

16 
	

placement, the many partnership opportunities that have 

	

17 
	

come from this due to the recognizability of the mark, 

	

18 
	

the amount of unpaid media exposure that we get through 

	

19 
	

various -- you know, whether news outlets or social 

	

20 
	

media outlets or customers speaking to them, and then 

	

21 
	

of course the sales figures from this brand of 

	

22 
	

products. 

	

23 
	

Q. 	When you refer to -- if I butcher paraphrasing 

	

24 
	

this, please correct me, but when you refer to media 

	

25 
	

exposure what kinds of things are you aware of where 
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1 
	

there's been reference or use of 7-Eleven's various 

	

2 
	

Gulp marks in connection with various media product -- 

	

3 
	

projects? 

	

4 
	

A. 	Can you rephrase that? 

	

5 
	

Q. 	Sure. 	It was a terrible question. 

	

6 
	

The question that I have is: 	I believe 

	

7 
	

you testified to the effect that you're aware of 

	

8 
	

solicitations from media sources to talk about/report 

	

9 
	

about Gulp products; is that correct? 

	

10 
	

A. 	Yes. 

	

11 
	

Q. 	What kinds of examples can you think of? I'm 

	

12 
	

not looking for encyclopedia recitation, but if you can 

	

13 
	

think of specific examples where that has occurred in 

	

14 
	

recent years. 

	

15 
	

A. 	Our communications team subscribes to a 

	

16 
	

service that reports out anytime there's a mention of 

	

17 
	

our products on -- whether it be news channels, late 

	

18 
	

night talk shows or any of the sort. We also subscribe 

	

19 
	

to many different services such as Nielson's, Buzz 

	

20 
	

Metric that pulls in anytime that somebody mentions our 

	

21 
	

products, the Internet, whether it be blogs such as 

	

22 
	

media websites, various things like that. And then 

	

23 
	

when I was in the position of marketing manager 

	

24 
	

responsible directly for the marketing of Big Gulp 

	

25 
	

there's many inquiries from production companies or 
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1 
	

studios that were requesting placement and then also 

	

2 
	

found many placements that -- that were out there just 

	

3 
	

in use. 

	

4 
	

Q. 	Thank you. 

	

5 
	

MR. MANDLY: 	If we could mark this as 

	

6 
	

7-Eleven Trial Exhibit 15, please. 

	

7 
	

(Trial Exhibit 15 marked.) 

	

8 
	

Q. 	(BY MR. MANDLY) 	Mr. Brody, could you identify 

	

9 
	

for us 7-Eleven Trial Exhibit 15? 

	

10 
	

A. 	Yes. This is a research study that was 

	

11 
	

commissioned by 7-Eleven on the Big Gulp equity, the 

	

12 
	

brand equity. 

	

13 
	

Q. 	And is there a date on that document? 

	

14 
	

A. 	Yes. Sorry. There's a lot of extra stamps on 

	

15 
	

here. 	Oh, yes. 	Well -- 

	

16 
	

Q. 	Actually let me rephrase the question. 	Do you 

	

17 
	

understand that this study was conducted during the 

	

18 
	

1990s? 

	

19 
	

A. 	Yes. 

	

20 
	

Q. 	And is this a business record of 7-Eleven that 

	

21 
	

was created and maintained in the normal course of its 

	

22 
	

business? 

	

23 
	

A. 	Yes. 

	

24 
	

Q. 	Do you have any reason, having reviewed the 

	

25 
	

document, to believe it's inaccurate in any respect? 

214-855-5300 
	

UARS 
	

800-445-7718 



EVAN BRODY 
	

38 

A. 	No. 

Q. 	Thank you. At the beginning of the deposition 

I asked you generally about 7-Eleven's business and you 

referred to the fact that 7-Eleven's stores offer a mix 

of products and services; is that correct? 

A. 	Yes. 

Q. 	Among that mix of products and services do you 

have any knowledge or understanding as to whether or 

not 7-Eleven has ever offered pet products? 

A. 	Yes. 

Q. 	And what's your understanding in that regard? 

A. 	We offer pet products. 

Q. 	And do you have any information about the 

approximate sales -- annual sales volume for pet 

products sold through 7-Eleven stores in the 

United States would be? 

A. 	Yes. 

Q. 	And what would that be, sir? 

(The testimony is continued in the 

separated deposition stamped. 

confidential of this witness.) 
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Q. 	And that's the current sum, annual sum? 

A. 	Yes. 

(The testimony is continued in the 

separated deposition stamped. 

confidential of this witness.) 
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1 
	

Q. 	And do you have any understanding that pet 

	

2 
	

products were first added to 7-Eleven's product mix 

	

3 
	

three years ago? 

	

4 
	

A. 	My understanding is that they existed for much 

	

5 
	

longer than three years. 

	

6 
	

Q. 	Based upon your professional experience and 

	

7 
	

your knowledge of 7-Eleven, are the Gulp marks a 

	

8 
	

valuable asset of the company? 

	

9 
	

A. 	Yes. 

	

10 
	

Q. 	In what sense are they a valuable asset of the 

	

11 
	

company? 

	

12 
	

A. 	In the sense that it's one of our strongest 

	

13 
	

brands that we have and we know that that brand drives 

	

14 
	

in customers. 

	

15 
	

Q. 	Again, based upon your professional experience 

	

16 
	

do you have a belief or understanding as to whether or 

	

17 
	

not 7-Eleven is damaged or injured if another person 

	

18 
	

uses a mark similar to Gulp or uses a Gulp mark that's 

	

19 
	

not authorized by the company? 

	

20 
	

A. 	Yes. 	It's extremely damaging. 

	

21 
	

Q. 	And in what sense would use of an unauthorized 

	

22 
	

Gulp mark be damaging to 7-Eleven? 

	

23 
	

A. 	It damages the overall value of this brand 

	

24 
	

that we've spent decades building. 	If it's a product 

	

25 
	

of poor quality, a product that potentially is damaging 
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to health or leads to some other pieces, or is just not 

to the level that we built up this brand, it's 

extremely damaging and it reflects on our overall Gulp 

business, which is a very large part of our business 

and important to us. 

MR. MANDLY: If we can agree to go off 

the record for a few minutes I'd just like to look at 

my notes, but I think I'm almost done with my direct. 

MS. BUCENELL: 	Okay. 

MR. MANDLY: All right. 	So off the 

record. 

(Recess.) 

MR. MANDLY: 	Mr. Brody, I don't have any 

further questions at this time and I thank you for your 

time on behalf of the company. 	Ms. Bucenell will now 

have an opportunity to cross-examine you on this 

examination. 

THE WITNESS: Okay. 

MR. MANDLY: Do you want some time before 

we begin or how do you want to do it? 

MS. BUCENELL: 	No. 	I'm ready to go if 

you guys are ready to go. I don't know if you guys 

want to take a break first or -- but I'm ready if 

everyone else is ready. 

MR. MANDLY: 	I think we're all set. 
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MS. BUCENELL: 	Okay. 

EXAMINATION 

BY MS. BUCENELL: 

Q. 	Hello, Mr. Brody. 

A. 	Hello. 

Q. 	For the record again my name is Sue Bucenell 

and I am the owner-operator and inventor of Healthy 

Gulp. Just for your knowledge, if you don't know, 

Healthy Gulp is a vitamin and mineral flavor-enhanced 

bottled water for cats and dogs. And I represent 

myself in this matter and I am the applicant. 

(The testimony is continued in the 

separated deposition stamped. 

confidential of this witness.) 
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Q. 	Would you have knowledge of that if there 

were? 

A. 	Yes. 

Q. 	And to your knowledge are any of those 

Gulp-branded pet products? 

A. 	No. 

Q. 	Does 7-Eleven dispense any pet products at 

their fountain soda machines? 

A. 	No. 

Q. 	Does 7-Eleven sell any Gulp-branded products 

or cups or vessels at any other store other than 

7-Eleven? 

A. 	No. 

Q. 	Does 7-Eleven put any fountain soda dispensing 

machines or Gulp products or vessels in stores such as 

Petco, Pet Smart or any other pet-related store? 

A. 	No. 

Q. 	Are you aware of any documented cases where 

anyone has confused the 7-Eleven-branded Gulp products 

or cups with Healthy Gulp, the bottled water for cats 

and dogs? 

A. 	No. 

MS. BUCENELL: 	That's all I have, 

Mr. Mandly. 	Thank you. 

MR. MANDLY: 	I think I'm going to have a 
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brief cross or re-exam. 

MS. BUCENELL: 	Okay. 

MR. MANDLY: Just one second. 

EXAMINATION 

BY MR. MANDLY: 

Q. 	Mr. Brody, does 7-Eleven have an active house 

brand program for selling various sundry products? 

A. 	Yes. 

Q. 	And what kinds of products in general does 

7-Eleven sell under its own brands? 

(The testimony is continued in the 

separated deposition stamped. 

confidential of this witness.) 
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1 
	

Q. 	I believe you testified in response to a 

	

2 
	

question by Ms. Bucenell that to your knowledge Gulp 

	

3 
	

products are sold exclusively in 7-Eleven stores; is 

	

4 
	

that correct? 

	

5 
	

A. 	Yes. 

	

6 
	

Q. 	Are you aware of any products -- any 

	

7 
	

7-Eleven-branded products, whether it's Gulp branded or 

	

8 
	

7-Eleven branded or another 7-Eleven mark product, 

	

9 
	

that's sold outside the stores? 

	

10 
	

A. 	Yes. 

	

11 
	

Q. 	Can you give us examples where products that 

	

12 
	

bear one or more of 7-Eleven's marks are sold outside 

	

13 
	

7-Eleven stores? 

	

14 
	

A. 	Yes. Throughout the years there's been 

	

15 
	

various toy products. The one that I can specifically 

	

16 
	

reference is a Slurpee machine that was sold and I 

	

17 
	

believe still continues to be sold through some online 

	

18 
	

retailers. We've also sold various premium items such 

	

19 
	

as t-shirts, different kind of branded apparel, things 

	

20 
	

along those lines that are not sold in stores. 

	

21 
	

(The testimony is continued in the 

	

22 
	

separated deposition stamped. 

	

23 
	

confidential of this witness.) 
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1 
	

Q. 	Mr. Brody, you testified earlier that there 

	

2 
	

are certain promotional products that are offered that 

	

3 
	

bear 7-Eleven marks including in some cases the Gulp 

	

4 
	

marks; is that correct? 

	

5 
	

A. 	Yes. 

	

6 
	

Q. 	And do you have an understanding as to whether 

	

7 
	

or not such products bearing Gulp marks are still being 

	

8 
	

offered? 

	

9 
	

A. 	Yes. 

	

10 
	

Q. 	And are those products sold exclusively 

	

11 
	

through 7-Eleven stores? 

	

12 
	

A. 	No. 

	

13 
	

Q. 	Do you know if 7-Eleven has made a corporate 

	

14 
	

decision not to use Gulp marks in connection with pet 

	

15 
	

products? 

	

16 
	

A. 	No decision has been made. 

	

17 
	

Q. 	You testified earlier that there are ongoing 

	

18 
	

evaluations as to what the product mix should be for 

	

19 
	

the Gulp products; is that correct? 

	

20 
	

A. 	Yes. 

	

21 
	

Q. 	And to your knowledge would 7-Eleven consider 

	

22 
	

the possibility of a line extension under a Gulp mark 

	

23 
	

to pet products? 

	

24 
	

A. 	It is a possibility and a consideration 

	

25 
	

always. 
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Q. 	In response to a question from Ms. Bucenell 

you indicated that 7-Eleven did not sell any 

pet-directed products at the soda fountains that 

feature the Gulp products; is that correct? 

A. 	Yes. 

Q. 	Are you aware of any reason a pet could not 

consume a fountain drink purchased through 7-Eleven as 

part of the Gulp product line? 

A. 	No. 

Q. 	Are you aware whether or not 7-Eleven as part 

of its proprietary label program sells bottled water 

currently? 

A. 	Yes. 

Q. 	And it does? 

A. 	Yes. 

MR. MANDLY: 	I don't have any further 

questions for the witness. 

MS. BUCENELL: 	I have one. 	May I? 

MR. MANDLY: Yes, of course. 

EXAMINATION 

BY MS. BUCENELL: 

Q. 	Mr. Brody, does 7-Eleven currently have any 

Gulp-branded pet products? 

A. 	No. 

MS. BUCENELL: 	That's all. 	Thank you. 
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MR. MANDLY: 	Thank you. - I think we're 

done. 

MS. BUCENELL: 	Okay. 

MR. MANDLY: The only question I guess 

would be -- normally we waive signature in front of a 

notary for witnesses. 

MS. BUCENELL: 	Okay. 

MR. MANDLY: Just for the convenience of 

the witness. 	I mean, if you're agreeable to that. 

MS. BUCENELL: 	I'm agreeable to that. 

That's fine. 

MR. MANDLY: Okay. And however you want 

to do it is fine with me. 	It might be easier for me to 

get you quickly copies of these exhibits that were used 

today if we can agree that I can assume custody of them 

as opposed to the court reporter. 	I'll defer to you 

entirely as to what you want done, but if we can agree 

I can keep them. I can take them back to Chicago 

tonight and have them photocopied and Federal Expressed 

to you. 

MS. BUCENELL: 	That's fine, Mr. Mandly. 

That's perfectly acceptable to me. 

MR. MANDLY: 	Okay. 	Well, we'll -- I 

think then that probably takes care of our business 

here. 	I think the court reporter has something to say 
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though. 

THE REPORTER: The witness mentioned 

something that was confidential. How do I handle that? 

MR. MANDLY: Actually, that's a good 

point. We do have a protective order in this case. 

MS. BUCENELL: Yes, we do. 

MR. MANDLY: And I think there has been a 

couple -- there have been a couple of references and 

there are a couple of exhibits that are confidential 

and will have to be dealt with under the protective 

order. 	Just for the short-term if -- again, if you're 

agreeable to it, Ms. Bucenell, what we could do is just 

say everything is covered by the protective order to 

give us an opportunity to get the transcript and then 

redesignate those parts that should be bound separately 

and filed. 

MS. BUCENELL: 	That's fine. 

MR. MANDLY: 	Okay. 	I don't anticipate 

frankly that's going to be very much and most of the 

exhibits clearly aren't confidential. 	I mean, most of 

it are the, you know, publicly distributed materials 

which obviously aren't confidential. 	As I said, I 

think it's a very small portion of what we're talking 

about. 

MS. BUCENELL: 	Okay. 	That's fine. 
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THE REPORTER: 	Okay. So I'll stamp 

"confidential" on the cover or not stamp anything at 

all? Just assume it's all confidential until 

designated? 

MR. MANDLY: Yes. And what I would 

propose to do is get a copy of the transcript and then 

once we've had a chance to look at it -- maybe we can 

get a rough copy in advance and designate those 

sections that should be separately bound. As I said, I 

don't think it's going to be very much. 	Or is that too 

much of a burden on you? I don't want to inconvenience 

you. 

THE REPORTER: Send you an e-copy and a 

rough and you can tell. 

MR. MANDLY: That's great. Yeah, we can 

do that. 

THE REPORTER: Okay. Off? 

MR. MANDLY: Off the record. Anything 

else, Ms. Bucenell? 

MS. BUCENELL: 	No. 	The only thing that I 

would ask is I didn't have a problem today with, you 

know, the exhibits. 	I would imagine that Monday would 

be the same. 	If it's the same things that I've already 

received in discovery then I wouldn't need you to 

forward those in advance, but you -- 
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MR. MANDLY: Yeah, I'm happy to do it if 

it's convenient for you. 	The exhibits will be, I 

think, substantially the same as the exhibits that were 

attached to the Olson declaration -- 

MS. BUCENELL: 	Okay. 

MR. MANDLY: 	-- on the summary judgment 

motion. 

MS. BUCENELL: 	That's fine then. 

MR. MANDLY: There may be a couple of 

additional products that we found sent, you know, in 

the intervening year. 

MS. BUCENELL: 	Okay. 

MR. MANDLY: 	But it's -- you know, again, 

it's -- you know, it would be an example where there's 

a human food product sold under the mark and a pet food 

product sold under the mark, but it's the same kind of 

stuff that you received from us earlier. 	I don't think 

there's anything in terms of nature of the exhibit 

that's different, but, regardless, I'll see to the 

extent that it's possible to get something to you. 

MS. BUCENELL: 	Okay. 	I mean, if you 

anticipate that then I don't see any need for me to 

have an additional copy of those. 	I have the Olson 

declaration with the attachments. 

MR. MANDLY: 	All right. 	Very good. 
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Thank you. 

(Signature of the witness was waived by 

agreement of parties and the witness.) 

*** 
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COUNTY OF DALLAS ) 

STATE OF TEXAS 	) 

I, Jerry L. Anderson, RPR, certified 

shorthand reporter in and for the State of Texas, do 

hereby certify that the facts as stated by me in the 

caption hereto are true; that there came before me the 

aforementioned named person, who was by me duly sworn 

to testify the truth concerning the matters in 

controversy in this cause; and that the examination was 

reduced to writing by computer transcription under my 

supervision; that the deposition is a true record of 

the testimony given by the witness. 

I further certify that I am neither 

attorney or counsel for, nor related to or employed by, 

any of the parties to the action in which this 

deposition is taken, and further that I am not a 

relative or employee of any attorney or counsel 

employed by the parties hereto, or financially 

interested in the action. 

Given under my hand and seal of office on 

this, the 22nd day of D 	ber, A.D., 2010. 	 

Anderson, RPR, CSR 1897 
EiV n Date: 12/31/2010 
Firm egistration No. 209 
1201 Elm Street, Suite 5220 
Dallas, Texas 75270 
(214) 855-5300 
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